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Combined Legal Understanding
Regarding Air Intercepts

Air Intercepts (LRI T 315 R DiEAIERAR

1. This paper is a combined understanding of international law by the
legal staffs of the Japan Joint Staff (JJS) and U.S. Indo-Pacific
Command (USINDOPACOM). Its purpose is to document consensus
and synchronize legal advice to JJS and USINDOPACOM leadership
during combined operations. The views expressed below reflect those
of the JIS and USINDOPACOM legal staffs.

2. Background. The JJS and USINDOPACOM legal staffs are
concerned by the reported trend of coercive and risky air intercepts by
the People’s Liberation Army (PLA) against State aircraft operating
lawfully in international airspace. International law requires that air
intercepts be executed safely and with due regard for all nations’ rights
and freedoms in international airspace. Despite these obligations,
reports indicate that PLA aircraft have executed exceptionally close
approaches, engaged in reckless or aggressive maneuvers, and breached
safety of flight protocols. This behavior creates risk of mishap,
collision, or loss of life.

3. Air Intercepts. Air intercepts are not prohibited under international
law. State aircraft may lawfully intercept other State aircraft for
purposes such as identification, verification, or escort — provided the
intercept occurs safely, professionally, and with due regard for those
freedoms afforded to all States by international law.
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4. International Law and Due Regard. International law divides
airspace between territorial airspace (i.e., airspace over a State’s land
territory, internal waters, territorial seas, and archipelagic waters),
which is subject to the sovereignty of a State, and international airspace,
which is seaward of the territorial airspace and not subject to the
sovereignty of any State. All nations are bound to these airspace regimes
as a matter of customary international law reflected in the U.N.
Convention on the Law of the Sea (UNCLOS). In international airspace,
all States enjoy freedoms of navigation and overflight, and other
internationally lawful uses related to these freedoms. The requirement
to fly with due regard for other nations’ aircraft operating lawfully in
international airspace is likewise binding customary international law.
Additionally, the Chicago Convention requires States to exercise “due
regard” when intercepting civil aircraft.

5. International Standards. Beyond the requirement to operate with
due regard, there is no established international law regarding aerial
encounters of State aircraft, but there are international norms and
standards that preserve freedoms to use international airspace as well as
ensure safety. With a membership of 190 of the 193 United Nations
(U.N.) member nations, the International Civil Aviation Organization
(ICAOQ), a specialized agency of the U.N., was established in 1947 for
this specific reason, ICAO codified principles of international air
navigation and establishes standards and recommended practices.

ICAO recommends that states develop intercept methods according to
a “standard method” designed to “avoid any hazard for the intercepted
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aircraft.” This includes “the need to avoid flying in such proximity to
the intercepted aircraft that a collision hazard may be created.”

6. Safety and Professionalism. When compatible with mission
requirements, military aircraft that encounter each other should operate
consistent with international norms concerning the use of international
airspace and ICAO standards. Safe intercepts are typically characterized
by controlled closure rates and stable station-keeping. Professionalism
is characterized by proper airmanship and non-provoking maneuvers,
without any overtly aggressive actions, words, or gestures.

7. Conclusion. Air intercepts must comply with international law and
be executed safely and with due regard for all nations’ rights and
freedoms in international airspace. Upholding international law and the
rules-based international order is an enduring interest for the
USINDOPACOM and JJS legal staffs and one that is shared with other
allied and partnered forces who champion a free and open Indo-Pacific.
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